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ONEIDA COUNTY BOARD OF ADJUSTMENT  
PUBLIC HEARING SUMMARY 

NOVEMBER 5, 2019 
 

Chairman Harland Lee called the meeting to order at (time) in accordance with the 
Wisconsin Open Meeting Law.   
 
Roll call of Board members present:   Mr. Hansen, “here”; Mr. Albert, “here”; Mr. 
Bloom, “here”; Mr. Ross, “here”; Mr. Pazdernik, “here”; and Mr. Lee, “here”. 
 
Members absent:  Mr. Hammer 
 
County staff members present:  Pete Wegner, Assistant Zoning Director and  
Julie Petraitis, Program Assistant 
 
Other individuals present:   See Sign in Sheet.    

 
Chairman Harland Lee stated that the meeting will be held in accordance with Wisconsin 
open meeting law and will be tape-recorded and sworn testimony will be transcribed. The 
Board of Adjustment asks that only one person speak at a time because of the difficulty 
in transcribing when several people are talking at once.  The Board of Adjustment is made 
up of five regular members and two alternates, both alternates being present today, who 
will take part in the hearing until the public hearing is closed, at which time one of the 
alternates will not take part in the deliberation.   Anyone wishing to testify must identify 
themselves by name, address, and interest in the appeal and shall be placed under oath. 
 
Chairman Harland Lee swore in Peter Wegner and John Stelling. 
 

SWORN TESTIMONY-APPELLANT.  
 
Chairman Harland Lee stated that the Board will hear testimony from the appellant/agent 
first and then the opposition.  Following that, the appellant and opposition will have an 
opportunity for rebuttal and then closing statements.  The public hearing will then be 
closed from further testimony.  Consideration and additional questions can be asked by 
the Board members of the appellant or the opposition during deliberations.  You may stay 
for the disposition of the appeal.  Upon conclusion of the deliberation of the Board, the 
Chair will call for a motion and a second, and a roll call vote will be taken for the decision 
of the Board.  
 
Secretary Phil Albert read the notice of public hearing for Appeal No.19-005 of John 
Stelling appealing the denial of a zoning permit to construct a three-bedroom home with 
attached garage forty (40) feet from the ordinary high water mark of an unnamed pond.  
These activities are contrary to the Oneida County Zoning and Shoreland Protection 
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Ordinance, as amended June 26, 2019.  The property is described as part SW SW, Section 
36 T36N, R6E, Lot 13 East Bay Estates, PIN NO 548-4, Town of Nokomis, Oneida County, 
Wisconsin. 
 
The Notice of Public Hearing was published in the Northwoods River News on October 
22 and October 29, 2019.   Proof of publication is contained in the file and Mr. Albert 
noted that the media was properly notified.  
 
The Oneida County Board of Adjustment Rules of Procedure, Section 178.05(12), 
Chapter 17, Oneida County Code of Ordinance, provide that a timely appeal shall stay all 
proceedings and furtherance of the action appealed from, unless such stay would cause 
imminent peril to life or property. 
 
Prior to the public hearing the Board conducted an onsite inspection at Lot 13 of East Bay Estates 
further described as part SW SW, Section 36, T36N, R6E, PIN NO 548-4, Town of Nokomis.  John 
Stelling, owner, all Board members along with alternate, Mike Pazdernik, and Zoning Staff 
member, Diann Koshuta were at the site.  Observations by the Board:   The property boundaries 
were adequately marked, the highway right-of-way and the well and sanitary facilities are not 
applicable since there is no structure or road.   In terms of the existing structure, there are none 
at this time.  The area setbacks of the proposed structure were marked by the blue and red flags.  
The various dimensions and measurements as outlined on the application were identified with 
painted lines, somewhat noticeable based on the leaves and snow at the site.  The parcel was 
surrounded by ponds and the low point, at the entry point, was the end of the private easement 
road.  Other observations:  the lot forms a point, with the high point of the property closest to the 
water and there is an existing man made rock and wood retaining wall at the ordinary high water 
mark/shoreline.   

 
Copies of appeals and related documents are available for public inspection during 
normal business hours at the Planning and Zoning Office, Oneida County Courthouse, 
Rhinelander, WI  54501.  The Oneida County Zoning and Shoreland Protection 
Ordinance is available on the Internet at http://ww.co.oneida.wi.gov/. 
 
Secretary Albert stated that all media outlets were notified of the public hearing and the 
onsite inspection was conducted at approximately 10:00 on November 5, 2019.  , were 
present at the site along with all Board members and one alternate. 
 
John Stelling, owner, began his testimony by stating that it has been a long journey to get to this 
point.  He stated that when he bought the lot it was January so it was snow covered and he didn’t 
see the two French drains, which would have tipped him off.  He was planning a house layout, to 
meet the setbacks, and the neighbor came over and informed him there was a pond.  Long story 
short, he looked into it further, had Dave Bethel of Bethel Excavating come out and do some test 
holes to see what the soil was like.  He told Mr. Stelling that he went down ten to twelve feet and 
didn’t find the bottom of the bad soils.  It was hard because of the water table, the water was 
rushing in and everything was caving in.  He was talking with Pete and Jeff Krueger looking at all 
the scenarios and submitted a plan, initially, to put the house up on the top, the flat portion, but 
that would have put him closer to the lake.  That is initially where he wanted to build.  That led 
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him to get some test holes dug by an engineering company, American Engineering Testing, and 
they confirmed that it was a pond.   
Mr. Stelling stated he did a lot of research and found a lot of old aerial photos that showed kind 
of the outline.  He spent a lot of hours out there trying to differentiate where it was.  They 
confirmed that it was a pond and where they dug it was ten feet, in the pond location.  Obviously, 
they were limited to one days testing.  When he had them come out he wanted them to 
concentrate up top and in the back where he shows the house because he wanted to see where 
he could put the house.  He also had them do a couple in the pond, where he knew the pond was.  
Up on the north end of the pond the soil was really bad.   
Mr. Stelling stated that he also found that where he was going to put his garage there was filled 
area.  Based on the maps he found is how he determined where to put the house.  Originally his 
first house plan was a 2100, or so, square foot house.  He has down sized it to just over 1700 
square feet, to fit into the area.  The plan he has laid out gives him enough room to have a turn-
around for vehicles.  He stated he would fill in the driveway part.   
 
Mr. Lee asked, looking at maps, if the area is where he is planning to put the drainfield.  Mr. 
Stelling stated that when he first bought the lot he had Paul Sandry come out to do perk tests.  He 
said that area is the primary area.   
 
Mr. Hansen verified the lot number and that there is no building allowed on the outlot.  He also 
verified that there were only two spots that hadn’t been filled.   
 
Mr. Stelling stated that on top of the hill, where it was flat, that wasn’t always flat.  That has been 
filled in.   
 
Mr. Albert stated that somebody had put quite a retaining wall at the water.  Mr. Stelling stated 
that he thought that was natural.   
Mr. Wegner stated that the retaining wall was there when the property was a resort/campsite.   
 
MR. Bloom asked that if the fill area on the will was filled in and the compaction was so bad how 
they can put a drainfield in there.   
Mr. Stelling stated that where the perk test was done it was between the 75’ and the 50’ mark, 
where a drainfield is allowed.  There was good compaction in that area.  Mr. Bloom asked why he 
didn’t ask to put his house there, since there is good compaction there.  Mr. Stelling stated that 
he felt it was easier to get variance from the pond from the lake.  He stated that if he could have 
figured out a way to put the house up there he would have requested that area. 
 
Mr. Hansen stated that they talked a little bit at the onsite that the house still extends a bit into 
the fill area, but Mr. Stelling would excavate.   
 
Mr. Stelling stated that he was going off the maps and the contour and stated that the corner of 
the house is right on the line of where the pond is.   
 
Mr. Hansen asked if he had investigated putting the house on pilings.  Mr. Stelling stated he did 
not want to do that. 

 

Peter S. Wegner, Assistant Zoning Director, began his testimony by providing the Board 
with copies of maps (A-J) of the property.    Item A is one of the first proposals that John 
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was considering.  It was proposed to be closer to the water.  After discussing it he 
submitted another drawing (B), a little different configuration but getting it further back 
from the main water.  After Mr. Wegner figured out where the pond was, with the 
square footage and location, he took a map that he received from the Realtor and did 
an overlay.  This map shows the approximate area based on, from approximately 1992, 
where the pond was and Mr. Wegner showed the applicable setbacks on the map.   
 
Mr. Stelling stated that the map was not accurate because the water level is way down 
so the ordinary high water mark is higher than what the map shows.   
 
Pictures D and E, based on aerial photos, shows that there would be an area to build a 
home.  This is to show that if there is an option to build a home meeting the applicable 
setbacks he should pursue that first.  There was an issue with the fluctuation of the 
ordinary high water mark and there was some concerns regarding the subdivision 
covenants, which Oneida County does not enforce.  There are minimum size 
requirements for the subdivision.   
Mr. Hansen asked about the subdivision requirements.   
Mr. Stelling stated that when Pete gave him this information he went out to the 
property and staked it out.  When he marked the 75’ from the lake and pond, he said 
the buildable area is considerably less than what the drawing shows.  He said you 
couldn’t put a three-bedroom house there.   
 
Item F and G shows the location of where the pond was.  Items H and I show where the 
home is and the fact that the actual fill area is in a different location than what 
previously thought.  Item J shows the 75’ setback and a proposed home with the 
argument being that Mr. Wegner believes he could put something there.  It may not be 
where he wants it, but he could have a home of approximately 2100 square feet 
meeting the setbacks; ten feet from the lot line and 75’ from the ordinary high water 
mark.  Item K (in blue hash) shows the applicable setbacks in the blue hash marks. 
   
After Mr. Wegner did this, he looked at the report from the Engineer and created 
another map which is obviously not 100 percent accurate, but it shows that the three 
borings on the bottom are at a depth of fill of only two (2) to three (3) feet deep.  The 
borings marked with an “X”, show there was no fill.  The point is that there may be more 
area than what they know to put a home, even if it is in fill because the footings have to 
be down at least four (4) feet and the Engineer suggested to dig out the fill area before 
pouring footings.   
 
Mr. Stelling stated that when they did the test boring, where it is dry (looking at a map), 
he was down ten feet.  You can see there is still water (in the photo).  Where he did the 
boring, he showed where the two foot area was on the map, right on the edge of the 
pond was 4 and a half (4 ½) feet.  That is why he wanted to stay away.   
Mr. Wegner showed, on the map, how deep the borings were.  He stated that he is just 
pointing out that he might be able to expand it, giving it more room, obviously he would 
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have to do more borings; he is just trying to show that the County’s position is that if 
there is any alternatives they should be considered prior to granting a variance.   
 
Mr. Albert asked about the high water at those points.  
 
Mr. Wegner stated that the groundwater on those borings is surprisingly high.  He said 
the average is two (2) to three (3) feet, sometimes even slightly less than two (2) feet.  
Mr. Stelling is already going to be in groundwater with his footings, based on his plans.  
He’s got to be down, what, four (4) feet for his footings. 
 
Mr. Stelling showed the Board, on the map, where he has to worry about the fill area.   
 
Mr. Wegner stated that one of the biggest issues, from the County’s opinion is that the 
lot was created in 2004.  Historically when you look at the form, the reason you have 
the date on it, it states the earliest year title to property was recorded for its current 
dimension boundaries.  The importance of that is when you look at granting a variance, 
since this was done after the date 1967, February possibly is when we had our 
ordinance.  The idea is that anything that was done prior to that date you could say was 
legal pre-existing.  Anything that was done after that date, 2004 was quite some time 
after that date, should be considered a self-created hardship.  Obviously you can get 
something of some type on that lot, probably still meeting the minimum 1300 square 
feet.  Mr. Wegner does not feel it would be right to issue a variance because it can be 
done.   
 
Mr. Stelling stated that he did not create the hardship.  Mr. Wegner agreed. 
 
Mr. Wegner stated that someone mentioned pilings.  It is costly, but it can be done.  He 
mentioned in his appeal the added cost if he had to dig out all the fill.  But again, as far 
as issuing a variance a variance should not be related to the cost of having to fulfill what 
they are proposing.  It shouldn’t be related to your health, your wallet, it has to be due 
to the property itself.   
 
Mr. Stelling stated that he understands that argument.  He said that the contractors that 
he talked with do not even want to bid on the project because it is a mess.  He spent 
hours trying to make something work.  He has compromised a lot from what he initially 
wanted and what he has now submitted to do.   
 
Mr. Bloom asked Mr. Stelling if a variance was approved if he would be willing to build a 
minimum sized house, 1300 square feet in your subdivision that they would allow and a 
smaller garage.   
 
Mr. Stelling stated that there is covenants on it and he didn’t know what would happen 
if he did.  He doesn’t know if there is a Covenant’s Board.   
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Mr. Wegner stated he was asked the same question.  That is something that is up to the 
subdivision.  If there is not a subdivision committee.  It really comes from that group to 
enforce it.  Mr. Wegner showed the Board a copy of the Covenants.  They state a 
minimum of 1300 square feet for a house, without a garage.   
 
Mr. Bloom stated that right now he is proposing is roughly 2000 square feet.   
 
Mr. Stelling stated that when he bought the lot it was with the thought that he is going 
to build a house that he is going to die in.  That is why he bought this lot.  If he cannot 
build the house that he wants, he is going to have to take a loss and look elsewhere.  He 
has compromised a lot on what he wanted to do.  He owns on both sides of the pond.  
On the south end, there is someone that owns there and Mr. Stelling does not create a 
hardship for him because there is an easement road and you cannot get to it.  It is just 
him and the neighbor.  You cannot get to the pond off the Lake.  It is not contiguous.  
The neighbor has a boathouse right on the water. Mr. Stelling will be behind his house.  
He will be 200 feet from Lake Nokomis.  He is just asking to be closer to the unnamed 
pond to make his house work.   
 
Mr. Ross asked what the difference is for a variance off Bridge Lake as opposed to the 
pond.   
 
Mr. Wegner stated they are the same, but there are other issues with building closer to 
the Lake.   
 
Mr. Pazdernik asked Mr. Stelling if he had ever considered building a two-story house 
rather than a ranch.  He said he did, but he would rather not because when he gets 
older he doesn’t want to go upstairs.   
Mr. Pazdernik stated that the interesting thing about the covenants’ is that it says the 
building restrictions are 1300 square feet above the ground or a minimum appraised 
value of not less than $150,000.  That is a gray area.   
 
Mr. Wegner stated that somebody in the subdivision brought that to his attention.  He 
made the same comment, that you could argue it is not the square footage as much as it 
is the dollar value.   
 
Mr. Hansen went back to the discussion about the footings.  Discussion was held on the 
soils and borings.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        
 
Mr. Lee closed the public portion of the public hearing. 
 
Mr. Lee stated that he does not see any problem with granting a variance for 40’ from the pond. 
 
Mr. Albert stated that under the Unnecessary Hardship you are to consider the property as a 
whole, not just a portion.  Certainly in terms of uniqueness, the issue that he is facing, there 
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certainly is uniqueness to it just because of its history.  But also, in trying to consider the whole 
property, in what is buildable and what is not buildable or what’s allowable in terms of a 
variance.   
 
Mr. Ross feels the same way.  The house is going to end up over 200 feet from the lake, which is 
the main body of concern according to the Shoreland Protection Ordinance.  He agrees, he 
obviously has worked at this.   
 
Mr. Hansen feels it meets the first two criteria.  Number three is a little more difficult; we have 
to show that it would unreasonably prevent the owner from using the property for a permitted 
purpose or make it unnecessarily burdensome.  He’d like to see a setback from the pond, 
considering to put the footings down four feet or more anyway he is going to be down to solid 
material over where that pond was and maybe reconfiguring the house a little bit.  He thinks it 
would be doable to meet the requirements. 
 
Mr. Bloom feels that he has met all three of the criteria and he has no problem with a 40 foot 
setback from the pond.  In fact, he thinks with the house located there instead of up on the hill 
it is aesthetically better for the people that are going by with boats on the Lake.  He would have 
no problem with the proposed solution. 
 
Motion by Phil Albert, second by John Bloom to allow the variance to allow the siting of a 
downsized, residential structure, garage and driveway 40 feet from an existing unnamed pond 
with entry drive from the existing East Bay Lane roadway at the boundary of the parcel.   
With all members voting “aye” on a roll call vote, the motion carried. 

 

Chair Lee requested the decision be drafted by November 13, 2019. 
 
2:00 pm - The meeting was adjourned by Chair Lee. 
 
 

Harland Lee, Chairman      Phil Albert, Secretary 
 


