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RESOLUTION #52-2010/GENERAL CODE/OA

GENERAL CODE OF ONEIDA COUNTY, WISCONSIN
ORDINANCE AMENDMENT #

Ordinance Amendment offered by Supervisors of the Law Enforcement and
Judiciary Committee

Whereas, the State of Wisconsin has adopted Wis. Stat. s. 101.123 recognizing
the risks associated with smoking and second-hand smoke; and

Whereas, the State of Wisconsin has also enacted restrictions on the locations
and areas where smoking may now occur; and

Whereas, the Oneida County Sheriff department is charged with enforcing the
new state regulations;

Whereas, by adopting this ordinance the citizens of Oneida County will have a
clearer understanding of parameters surrounding prohibited smoking areas and possible
penalties for violation of the no-smoking law.

NOW, THEREFORE, THE ONEIDA COUNTY BOARD OF SUPERVISORS
DOES ORDAIN AS FOLLOWS:

Section 1. Any existing ordinances, codes, resolutions, or portions thereof in
conflict with this ordinance shall be and hereby are repealed as far as any conflict exists.

Section 2. This ordinance shall take effect the day after passage and publication
as required by law.

Section 3. If any claims, provisions or portions of this ordinance are adjudged
unconstitutional or invalid by a court of competent jurisdiction, the
remainder of this ordinance shall not be affected thereby.

Section 4. Section 10.06 of the General Code of Oneida County, Wisconsin,
repealed and recreated as follows [additions noted by underline, deletions noted by
strikethroughl:

10.06  SMOKING PROHIBITED.

(1) PURPOSE AND AUTHORITY. The County of Oneida finds that smoking
contributes to health problems of its employees and of members of the public,
both directly through deliberate use of smoking materials and indirectly, to non-
smokers, through involuntary inhalation of smoke in the air. This section is
enacted to reduce that risk as much as possible in enclosed places, places of
employment, and public places as well as in County buildings and vehicles. This
section is enacted under the authority of 8859.07 and 101.123, Wis. Stats. and
Federal Public Law 103-227.

(2) DEFINITIONS. As used in this section, the following words have the meanings
indicated:

Assisted living facility means a community-based residential facility, a residential
care apartment complex, or an adult family home.

Correctional facility means a state prison, a juvenile detention facility, a juvenile
correctional facility, or a jail.
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County building means any building owned, leased, contracted or operated by the
County. County building does include space leased to the County in a building
which has other tenants but the regulations set forth in this section shall apply
only to that part of the leased space which is partitioned off from the remaining
space, including common areas, by floor to ceiling walls. County building does
not include any building which is both owned by the County and completely
leased to another party.

County vehicle means all self-propelled vehicles owned or leased by Oneida
County.

Educational Facility means any building used principally for educational
purposes in which a school is located or course of instruction or training program
is offered that has been approved or licensed by a state agency or board.

Enclosed place means a structure or area that has all of the following: a roof and
more than 2 substantial walls. The definition of substantial wall is a wall with no
opening or with an opening that either does allow air in from the outside or that is
less than 25% or more of the wall’s surface area.

Inpatient health care facility means a hospital, a county home, a county infirmary,
a nursing home, a hospice, a Wisconsin veterans home, or a treatment facility.

Joint use building means a building which is owned by Oneida County, part of
which is leased to another party.

Lodging Establishment means a bed and breakfast establishment, a hotel, motel,
or a tourist rooming house,

Person in Charge means the person or his or her agent who ultimately controls,
governs, or directs the activities aboard a public conveyance or at a location
where smoking is prohibited or requlated

Place of employment means any enclosed place that employees normally frequent
during the course of employment including an office, work areas, employee
lounge, restroom, conference room, meeting room, classroom, elevator, stairway,
lobby, common area, vehicle, cafeteria, or hallway.

Private Club means a facility used by an organization that limits its membership
and is organized for a recreational, fraternal, social, patriotic, political,
benevolent, or athletic purpose.

Public Conveyance means a mass _transit vehicle, a school bus, or any other
device by which persons are transported, for hire, on a highway or by rail, water,
air, or guidewire within this state, but does not include such a device while
providing transportation in interstate commerce.
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(3)

Public place means any enclosed place that is open to the public regardless of
whether a fee is charged or a place to which the public has lawful access or may
be invited.

Retail establishment means any store or shop in which retail sales is the principal
business conducted.

Retail tobacco store means a retail establishment that does not have a “Class B”
intoxicating liguor license or a “Class B” fermented malt beverages license and
that generates 75 percent or more of its gross annual income from the retail sale of
tobacco products and accessories.

Smoking has the meaning set forth in §101.123(1)(h), Wis. Stats.

Sports arena means any stadium, pavilion, gymnasium, swimming pool, skating
rink, bowling center, or other building where spectator sporting events are held.

Tavern means an establishment, other than a restaurant, that holds a “Class B”
intoxicating liquor license or “Class B” fermented malt beverages license.

Tobacco Bar means a tavern that generates 15 percent or more of its annual gross
income from the sale on the tavern premises, other than from a vending machine,
of cigars and tobacco for pipes.

PROHIBITED CONDUCT.

(a) It shall be unlawful and a violation of this section for any person, whether
employed by Oneida County or a member of the public, to smoke in
enclosed public places, places of employment, in any County building,
County vehicle or joint use building. Those areas specifically prohibited
in 101.123(2). No person may smoke in any of the following enclosed

places:

(1) The state capitol.

(2) Residence halls or dormitories owned or operated by a college or
university.

(3) Day care centers.

(4) Educational facilities.

(5) Inpatient health care facilities.
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(b)

(6) Theaters.

(7) Correctional facilities.

(8) State institutions.

(9) Restaurants.

(10) Taverns.

(11)  Private clubs.

(12) Retail establishments.

(13) Common areas of multiple-unit residential properties.

(14)  Loddging establishments.

(15) State, county, city, village, or town buildings.

(16)  All enclosed places, other than those listed in subds. 1 to 15, that

are public places.

No person may smoke at any of the following outdoor locations:

(a) In the immediate vicinity of the state capitol.

(b) Anywhere on the premises of a day care center when
children who are receiving day care services are present.

(c) A location that is 25 feet or less from a residence hall or
dormitory that is owned or operated by the Board of
Regents of the University of Wisconsin System.

No person may smoke in any of the following:

(a) a sports arena.

(b) a bus shelter.

(c) a public conveyance.

No person in charge may allow any person to smoke in violation of (2) at

a location that is under the control or direction of the person in charge. A

person in charge may not provide matches, ashtrays, or other equipment
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for smoking at the location where smoking is prohibited. A person in
charge shall make reasonable efforts to prohibit persons from smoking at a
location where smoking is prohibited by doing all of the following:

(1) Posting signs setting forth the prohibition and providing other
appropriate  notification and information concerning the

prohibition.

(2) Refusing to serve a person, if the person is smoking in a restaurant,
tavern, or private club.

(3) Asking a person who is smoking to refrain from smoking and, if
the person refuses to do so, asking the person to leave the location.

(a) If a person refuses to leave a location after being requested
to do so as provided in par. (3)., the person in charge shall
immediately notify an appropriate law enforcement agency
of the violation

(4) EXCEPTIONS. The prohibition against smoking in sub. (3)(a) does not apply to
the following:

(a) A private residence.

(b) A room used by only one person in an assisted living facility as his or her
residence.

(c) A room in an assisted living facility in which 2 or more persons reside if
every person who lives in that room smokes and each of those persons has
made a written request to the person in charge of the assisted living
facility to be placed in a room where smoking is allowed.

(d) A retail tobacco store that is in existence on June 3, 2009, and in which
only the smoking of cigars and pipes is allowed.

(e) A tobacco bar that is in existence on June 3, 2009, and in which only the
smoking of cigars and pipes is allowed.

(5) PENALTIES.

(a) Any person who violates sub. (3)(a) be subject to a forfeiture of not less
than $100 nor more than $250 for each violation.

(b) A violation of this section does not constitute negligence as a matter of
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law.

(c) Except as provided in par. (d) or (e) any person in charge who violates
sub. (3)(b) (1) to (3) shall be subject to a forfeiture of $100 for each
violation.

(d) For violations subject to the forfeiture under par. (c) , if the person in
charge has not previously received a warning notice for a violation of sub.
(3)(b) (1) to (3), the law enforcement officer shall issue the person in
charge a warning notice and may not issue a citation.

(e) No person in charge may be required under par. (c) to forfeit more than
$100 in total for all violations of sub. (3)(b) (1) to (3) occurring on a single

day.

(f) Second and subsequent violations within one year shall be subject to a
forfeiture of $250 for each violation.

(0) Any County employee found in violation of this section shall be subject to
the County’s positive disciplinary process.

(5)  INJUNCTION. Not withstanding 8165.60, Wis. Stats., State or local officials or
any affected party may institute an action in Oneida County Circuit Court to
enjoin such conduct where a person has been subject to penalties, as set forth
above, on two or more occasions.

25.04 PENALTY PROVISIONS.

Table Inset:

10.06 Smoking in prohibited area 100.00 263.50

2nd /Subsequent within 1 year 250.00 452.50

[All other sections of 25.04 and the Table Inset are to remain unchanged

Approved by the Law Enforcement and Judiciary Committee this 2nd day of June, 2010.

Vote Required: Majority = 2/3 Majority = Y Majority =
The County Board has the legal authority to adopt: Yes No as
reviewed by the Corporation Counsel, , Date:

Offered and passage moved by:

Supervisor
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Supervisor
Supervisor
Supervisor
Supervisor

___Ayes

__ Nays

_ Absent

__ Abstain

______ _Enacted

by the County Board of Supervisors this ____day of , 2010.

__ Defeated

Robert Bruso, Clerk

Ted Cushing, County Board Chair



